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THANIEL v. COMMONWEALTH. 
March 16, 1922. 
[Ill S. E. 259.] 

1. Homicide (§ 894*)— -Evidence Held to Sustain Conviction of 
Second Degree Murder. — Where the evidence showed that, after de- 
fendant had begun shooting, the deceased drew his pistol and began 
shooting, not at defendant but in the air and that defendant suddenly 
turned and shot and killed deceased, while defendant denied shooting 
deceased, claiming he fired only into the air, a verdict of guilty of 
murder in the second degree was sustained by the evidence. 

[Ed. Note.— : For other cases, see 7 Va.-W. Va. Enc. Dig. 153.] 

2. Homicide (§ 9*)— Intent to Kill Need Not Exist Any Length 
of Time to Constitute Murder. — To constitute murder, even in the first 
degree, it is not necessary that the intent to kill should have existed 
for any particular length of time, so that the fact that no previous 
quarrel or grudge between accused and deceased was proved is not 
conclusive against murder. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 117.] 

3. Homicide (§ 223*) — Testimony as Witness Summoned before 
Corner's Inquest Is Not in Defendant's Behalf, though Exculpatory. 
— Where defendant testified at the corner's inquest before he was ac- 
cused of the homicide but had been summoned as a witness and did 
not voluntarily appear, his testimony, even though it tended to ex- 
culpate him, was not in his behalf. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 147.] 

4. Witnesses (§ 379 (9)*)— Accused Testifying for Himself Can Be 
Cross-Examined as to Conflicting Testimony at Coroner's Inquest.. — 
Under the statute permitting accused to testify in his own behalf 
subject to cross-examination which, as incorporated in Code 1919, § 
4778, was amended to provide that by so testifying he waived im- 
munity, the provision of § 4781 that evidence shall not be given against 
accused of any testimony made by him as a witness upon a legal 
examination unless it was made when examined in his own behalf, 
which was intended to protect his immunity against compulsory testi- 
mony, does not prohibit the cross-examination of accused as to tes- 
timony given at the coroner's inquest, especially where his testimony 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests arid Indexes. 
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at the inquest was more favorable than his testimony at the trial, 

so that its only effect would be to impeach his credibility as a witness. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 931.] 

5. Criminal Law (§ 1088 (11)*) — Loss of Requested Instruction So 
that Clerk Could Not Certify It Does Not Entitle Accused to Re- 
versal. — The fact that an instruction requested by accused which was 
modified by the court had been lost, so that the clerk could not certify 
it in the record, does not entitle accused to a reversal, since instruc- 
tions are not a part of the record until they are made so by bill of 
exceptions, and it was the duty of accused to see that it was duly em- 
bodied in the bill. 

[Ed. Note. — 'For other cases, see 10 Va.-W. Va. Enc. Dig. 436.] 

6. Criminal Law (§ 1141 (2)*) — Error Not Presumed,— On writ of 
error to a conviction, the appellate court will not presume eiror, but 
it must be affirmatively shown. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 582.] 

7. Criminal Law (§ 1124 (2)*)— .Denial of New Trial Not Reviewed 
Where Record Does Not Show Specific Grounds of Motion. — A judg- 
ment of conviction will not be reviewed because of the refusal 
to grant a motion for a new trial on the ground of after discovered 
evidence, where there was nothing in the record to show the specific 
grounds on which the motion was made. 

[Ed. Note.— For other cases, see 1 Va.-W. Va. Enc. Dig. 581.] 

8. Criminal Law (§ 951 (5)*)— New Trial Cannot Be Granted after 
Expiration of the Term. — The circuit court has no power to grant a 
motion for a new trial on the ground of newly discovered evidence, 
or of misconduct of the attorney who appeared for defendant at the 
trial, after the adjournment of the term at which the judgment was 
rendered. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 463.] 

Error to Circuit Court, Hanover County. 

Boxley Thaniel was convicted of murder in the second degree, 
and he brings error. Affirmed. 

McNeill & Bremner, of Richmond, for plaintiff in error. 

John R. Saunders, Atty. Gen., J. D. Hank, Jr., Asst. Atty. 
Gen., and Leott M. Bazile, Second Asst. Atty. Gen., for the Com- 
monwealth. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



